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Act 13 0f 2012 

 Comprehensive revision of state’s oil and gas law 

 Adopted to facilitate Marcellus Shale gas development, which is 
different in many ways from conventional oil and gas 
development 

 Main features: 

 Imposes fee on unconventional oil and gas development 

 Allocates proceeds from fee to various municipalities and several 
state agencies 

 Imposes operating and permitting requirements on unconventional 
oil and gas development 

 Limits ability of local governments to regulate these operations 
through traditional zoning and planning  
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Act 13 provisions central to this 
case (1) 

 Section 3303 declares that state environmental laws 
“occupy the entire field” of oil and gas regulation, “to the 
exclusion of all local ordinances.   

 Section 3303 also “preempts and supersedes the local 
regulation of oil and gas operations” regulated under the 
state’s various environmental laws.     
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Act 13 provisions central to this 
case (2) 

 Section 3304 requires “all local ordinances regulating oil 
and gas operations” to “allow for the reasonable 
development of oil and gas resources.”  

 In so doing, it imposes uniform rules for hydrofracturing in 
the state, prohibits local governments from establishing 
more stringent rules, and establishes limited time periods 
for local review of proposals.  

 Section 3304 also requires local governments to allow 
certain gas operations in all zoning districts, including 
residential districts.   
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Act 13 provisions central to this 
case (3) 

 Section 3215(b) prohibits drilling or disturbing area within 
specific distances of streams, springs, wetlands, and other 
water bodies.  

 But Section 3215(b)(4) requires DEP to waive these 
distance restrictions if the permit applicant submits 
“additional measures, facilities or practices” that it will 
employ to protect these waters.  

 Section 3215(b)(4) also states: “The waiver, if granted, 
shall include additional terms and conditions required by 
[DEP] to protect the waters of this Commonwealth.” 
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Commonwealth Court challenge 
to Act 13 

 Petitioners: 

 Robinson Township and six other local governments 

 Two individuals  

 Maya van Rossum and Delaware Riverkeeper Network 

 Dr. Mehernosh Khan 

 Respondents:  

 Commonwealth of Pennsylvania 

 Public Utility Commission 

 Robert Powelson, Chair, PUC 

 Linda Kelly, Attorney General 

 Michael Krancer, Secretary, DEP 
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Twelve counts in petition  

 Act 13 violates Article 1 §1 of the Pennsylvania Constitution 
because, among other things, it is an improper exercise of 
police power (three counts).    

 Act 13 is special legislation in violation of Article 3 §32 of the 
Pennsylvania Constitution because it provides special treatment 
to oil and gas industry.    

 Act 13 violates Article 1 §§1 and 10 of the Pennsylvania 
Constitution because it is an improper exercise of eminent 
domain.   

 Act 13 violates Article 1 §27 of the Pennsylvania Constitution 
because it denies municipalities the ability to carry out their 
constitutional obligation to protect public natural resources.   
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Remaining Counts 

 Act 13 violates doctrine of Separation of Powers. 

 Act 13 unconstitutionally delegates power to DEP without 
any definitive standards or authorizing language.   

 Act 13 is unconstitutionally vague (two counts).     

 Act 13 is an unconstitutional “special law” in violation of 
Article 3, §32 of the Pennsylvania Constitution because it 
restricts health professionals’ ability to disclose critical 
diagnostic information.     
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Commonwealth Court Decision—
July 26, 2012 

 En Banc panel 

 Sustained Commonwealth’s preliminary objections to 
eight counts of the petition for review 

 Overruled objections to four counts of the petition for 
review and granted the citizens’ application for summary 
relief on these four counts 

 Enjoined application of:  Section 3215(b)(4) and Section 
3304 and any “remaining provisions of Chapter 33 that 
enforce [Section] 3304,” i.e., Sections 3305 through 3309.   
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Grounds for holding parts of Act 
13 unconstitutional 

 Section 3215(b)(4) violates Article 2, Section 1 
(nondelegation doctrine) because it “gives no guidance to 
DEP that guide and constrain its discretion to decide to 
waive the distance requirements from water body and 
wetland setbacks.”   

 Section 3304 “violates substantive due process  because  it 
allows incompatible uses in zoning districts and does not 
protect the interests of neighboring property owners from 
harm, alters the character of the neighborhood, and 
makes irrational classifications.”   
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Role of Article I, § 27 in 
Commonwealth Court decision 

 Article I, § 27 states: 

 The people have a right to clean air, pure water, and to the 
preservation of the natural, scenic, historic and esthetic 
values of the environment.  Pennsylvania’s public natural 
resources are the common property of all the people, 
including generations yet to come.  As trustee of these 
resources, the Commonwealth shall conserve and maintain 
them for the benefit of all the people. 
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Section 27 has been marginalized by 
courts since it was first adopted 

 Commonwealth v. Gettysburg Tower—has led many courts to conclude 
that Section 27 applies only when and to the extent that General 
Assembly says it applies. 

 Payne v. Kassab—amendment applied through three-part balancing 
test that departs from text of  Section 27. 
 (1) Was there compliance with all applicable statutes and regulations 

relevant to the protection of the Commonwealth's public natural 
resources?  

 (2) Does the record demonstrate a reasonable effort to reduce the 
environmental incursion to a minimum?  

 (3) Does the environmental harm which will result from the challenged 
decision or action so clearly outweigh the benefits to be derived 
therefrom that to proceed further would be an abuse of discretion?  
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Commonwealth Court made short 
work of Article I, § 27 claim 

 Commonwealth Court held that Act 13 relieved 
municipalities “of their responsibilities to strike a balance 
between oil and gas development and environmental 
concerns” under Article I, § 27.    

 Therefore, “Petitioners have not made out a cause of 
action under Article 1, §27.”       

 

14 



Supreme Court decision—
December 19, 2013 

 Affirmed Commonwealth Court’s decision concerning the two provisions it 
held unconstitutional, and also held Section 3303 to be unconstitutional.   

 Four opinions; total of 206 pages.    

 Plurality opinion—162 pages--Chief Justice Ronald Castille and two other 
justices, Debra McCloskey Todd and Seamus McCaffery, based their 
decision on merits on Article I, Section 27 of the Pennsylvania 
Constitution.  

 Concurring opinion—Justice Max Baer—based his decision on merits on 
substantive due process.   

 Two dissenting opinions-- Justice Thomas Saylor and Justice J. Michael 
Eakin. 

 Not participating: 
 Former Justice Orrie Melvin.   

 Newly appointed Justice Correale Stevens.   
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What Court (not just plurality) 
decided 

 Standing 

 Political question 

 Remand to Commonwealth Court 

 Claim that Act 13 violates Article III, Section 32 of 
Pennsylvania Constitution, which prohibits special  
legislation 

 Claim that Act 13 violates Article I, Section 10 of 
Pennsylvania Constitution and Fifth Amendment to U.S. 
Constitution (eminent domain) 
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Court held that petitioners had 
standing 

 Rule: Petitioner must show that he or she has “a 
substantial, direct, and immediate interest in the outcome 
of the litigation.“  

 The Supreme Court held that all of the petitioners have 
standing.  
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Two individuals 

 Brian Coppola and David Ball asserted that Act 13 
negatively affected them because they cannot enjoy their 
properties as expected or guarantee enjoyment of these 
properties to potential buyers.   

 The court held they had standing as individuals.  

  They are also local government officials.  The Supreme 
Court did not decide whether they had a separate interest 
as local elected officials that would confer standing. 

 

18 



Seven local governments 

 They claimed standing because Act 13 imposes 
substantial, direct and immediate obligations on them 
that affect their governmental functions.    

 The Supreme Court agreed, saying that protection of 
environmental and esthetic interests is an essential aspect 
of Pennsylvanians’ quality of life and a key part of local 
governments’ role.   

 In effect, Court said, Act 13 places them in position of 
violating constitutional duties or violating Act 13.  
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Maya van Rossum & Delaware 
Riverkeeper Network 

 Affidavits on record showed that individual members of the 
Delaware Riverkeeper Network were Pennsylvania residents, 
owners of property or business interests that were likely to 
suffer harm in the value of their existing homes and enjoyment 
of their properties because of Act 13.  

 The Supreme Court held that the Delaware Riverkeeper 
Network has standing because of injury alleged to its members. 

 Because of her official position as executive director of this 
organization, Court held, Maya Van Rossum also has standing 
to represent the organization.   
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Dr. Mehernosh Khan 

 Dr. Khan is a physician who treats patients in area where drilling operations 
are taking place.   

 He alleged that Act 13’s restrictions on obtaining and sharing information 
with other physicians regarding chemicals used in drilling operations 
impede his ability to properly treat his patients.   

 Act 13 allows a doctor to get the identity of these chemicals from the 
industry, but then requires the doctor to keep these chemicals confidential.  
Failure to do so subjects the doctor to legal action for failure to protect 
trade secrets.   

 Dr. Khan said this restriction forces him to choose between following Act 13 
and adhering to his legal and ethical duties to report findings in medical 
records and make records available to patients and other doctors.   

 Because of what the Supreme Court called his “unpalatable professional 
choices in the wake of Act 13,” his interest is substantial and direct. 
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Political Question 

 The state also argued that the claims presented against Act 13 
should not be heard because they present a political question.  
The courts, the state argued, should not be in a position of 
revisiting or second guessing legislative choices.   

 The Court, citing precedent that goes back to the early history 
of the United States (Marbury v. Madison (1803)), said that it 
had the power to decide whether legislative choices, including 
Act 13, are constitutional.   

 It does not matter, the Court said, that the legislative choices 
were made in a difficult political context.  The question is 
whether they are constitutional, and the courts have the ability 
to decide that.     
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Remand to Commonwealth Court: 
special legislation 

 Article III, section 32 of the Pennsylvania Constitution bars General 
Assembly from passing special or local laws.  Citizens claimed that Act 
13 violated this requirement by giving special treatment to oil and gas 
industry.   

 The Supreme Court remanded this issue back to Commonwealth Court 
for a more detailed inquiry into the citizen’s claims.  The required 
inquiry, the Supreme Court said, is whether the different treatment of 
the oil and gas industry is reasonable rather than arbitrary.   

 Court said:  “To illustrate the point, it is simple enough to explain why 
the oil and gas industry is sui generis, and simple enough to declare 
that a statutory scheme designed to facilitate extraction promises 
economic benefits.  But, those facts hardly explain why, for example, 
in the event of a spill, notice is required to public water suppliers but 
not to owners of private wells.” 
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Remand to Commonwealth Court: 
eminent domain 

 Section 3241 of Act 13 authorizes a private corporation to 
use the state’s eminent domain power for storage of its 
private natural gas.   

 Citizen petitioners claimed that Section 3241 authorizes an 
unconstitutional taking of property for private purposes. 

 Supreme Court remanded this issue to Commonwealth 
Court for a decision on the merits of this claim. 
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Plurality—Article I, Section 27 

 State’s position:  

 the amendment “recognizes or confers no rights upon citizens and 
no right or inherent obligation upon municipalities. “ 

 “ the amendment exists only to guide the General Assembly, which 
alone determines what is best for public natural resources, and the 
environment generally, in Pennsylvania.”   

 Commonwealth Court’s decision on Section 3303, which said 
that General Assembly decides when Article I, Section 27 
applies, is consistent with state’s position.    

 Plurality (three justices) set out a much different view: Article I, 
Section 27 is real constitutional law, and the text matters.   
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Article I—Declaration of Rights  

 Section 27 is in Pennsylvania Bill of Rights.   

 

 Only two other states have environmental amendments in 
their bill of rights—Rhode Island and Montana. 
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Article I, Section 27 as a restraint 
on governmental power 

 “For the most part, to date, the promise of the Environmental 
Rights Amendment to protect and conserve the quality of our 
environment has been realized via legislative enactments and 
executive agency action. The question of how Article I, Section 27 
obligations restrain the exercise of police power by the 
government (e.g., to regulate an industry), although a significant 
matter, has not presented itself for judicial resolution and this Court 
has had no opportunity to address the original understanding of 
the constitutional provision in this context until now.” (emphasis 
supplied).  

 Before analyzing citizen petitioner claims, plurality therefore sets 
out “foundational principles” to guide future courts and decision 
makers.   
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First sentence 

 Constitutional interpretation must begin with the plain language of  
Article I, Section 27 itself.   

 First sentence: “The people have a right to clean air, pure water, and 
to the preservation of the natural, scenic, historic and esthetic 
values of the environment. ”  

 The first sentence establishes two rights in the people: 
 First: a right to clean air, pure water, and to the preservation of the 

natural, scenic, historic and esthetic values of the environment.   

 Second: “a limitation on the state’s power to act contrary to this 
right.”   

 These rights:  
 Bind state government and local governments.   

 Are equal in status and enforceability to any other rights included in  
Article I of the state constitution, including property rights.   
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Second and third sentences 

 Text: “Pennsylvania’s public natural resources are the 
common property of all the people, including 
generations yet to come.  As trustee of these resources, 
the Commonwealth shall conserve and maintain them 
for the benefit of all the people.” 

 The second and third sentences involve a public trust.   

 “The plain meaning of the terms conserve and maintain 
implicates a duty to prevent and remedy the degradation, 
diminution, or depletion of our public natural resources.”   
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What are state’s obligations as 

trustee?   

 1: “a duty to refrain from permitting or encouraging the 
degradation, diminution, or depletion of public natural 
resources.”   

 2: a duty “to act affirmatively to protect the environment, via 
legislative action.”   

 These duties foster “legitimate development tending to 
improve upon the lot of Pennsylvania’s citizenry, with the 
evident goal of promoting sustainable development.”  
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Use history to interpret Article I, 
Section 27  

 Constitutional provisions are to be interpreted based on 
“the mischief to be remedied and the object to be 
attained.”   

 Pennsylvania’s history includes massive deforestation, the 
loss of game, and industrialization and coal mining.  

 “It is not a historical accident that the Pennsylvania 
Constitution now places citizens’ environmental rights on 
par with their political rights.”     
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Application of Article I, Section 27 
to Act 13 

 This is a facial challenge, plurality says. 

 

 Significant factual record is not necessary. 
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Section 3303 

 Section 3303, which preempted local regulation of oil and 
gas operations, violates Article I, Section 27 “because the 
General Assembly has no authority to remove a political 
subdivision’s implicitly necessary authority to carry into 
effect its constitutional duties.”   

 The Commonwealth is the trustee under the amendment, 
which means that local governments are among the 
trustees with constitutional responsibilities.   
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Section 3304 

 Section 3304 requires “all local ordinances” to “allow for the 
reasonable development of oil and gas resources” and imposes 
uniform rules for oil and gas regulation. 

 Section 3304 violates Article I, Section 27 for two reasons.  

 “First, a new regulatory regime permitting industrial uses as a 
matter of right in every type of pre-existing zoning district 
[including residential] is incapable of conserving or maintaining the 
constitutionally-protected aspects of the public environment and 
of a certain quality of life.”    

 Second, under Act 13 “some properties and communities will carry 
much heavier environmental and habitability burdens than 
others.”  This result is inconsistent with the obligation that the 
trustee act for the benefit of “all the people.”    
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Section 3215(b)(4) 

 Section 3215(b)(4) requires DEP to waive setback distances to 
protect streams and other water bodies 

 Section 3215(b)(4) violates Article I, Section 27 because: 
 1.  the legislation “does not provide any ascertainable standards by 

which public natural resources are to be protected if an oil and gas 
operate seeks a waiver.”   

 2. “If an applicant appeals permit terms or conditions -- and only 
the applicant can appeal -- Section 3215 remarkably places the 
burden on [DEP] to ‘prov[e] that the conditions were necessary to 
protect against a probable harmful impact of [sic] the public 
resources.’”  

 3. “Section 3215(d) marginalizes participation by residents, 
business owners, and their elected representatives with 
environmental and habitability concerns, whose interests Section 
3215 ostensibly protects.” 
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Concurring opinion—Justice Baer 

 Justice Baer saw the primary argument of the petitioners to be 
based on substantive due process, and also viewed that 
approach as “better developed and a narrower avenue to 
resolve this appeal.”   

 In “a state as large and diverse as Pennsylvania, meaningful 
protection of the acknowledged substantive due process right 
of an adjoining landowner to quiet enjoyment of his real 
property can only be carried out at the local level.”   

 The challenged provisions, he said, “force municipalities to 
enact zoning ordinances” that “violate the substantive due 
process rights of their citizenries.”   
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Dissenting Opinions 

 Justice Saylor took issue with the Article I, Section 27 and the 
substantive due process aspects of this case.   

 In his view, Act 13 provides a detailed system for regulating 
unconventional gas development.  The legislature “occupies the 
primary fiduciary role” under Article I, Section 27, and local 
governments have no “vested entitlement” to “dictate the 
manner in which the General Assembly administers the 
Commonwealth’s fiduciary obligation to the citizenry at large 
relative to the environment.”   

 Justice Eakin’s dissent  expressed concern that the decision 
empowers municipalities at the expense of state decision-
making authority.   
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Court injunction on parts of Act 13 

 Application and enforcement of Sections 3215(b)(4), 
3215(d), 3303, and 3304 is enjoined.   

 “The remaining parts of Section 3215(b) are not severable 
from Section 3215(b)(4) and, as a result, the application or 
enforcement of Section 3215(b) is enjoined in its entirety.” 

 “Moreover, Sections 3215(c) and (e), and 3305 through 
3309 are not severable to the extent that these provisions 
implement or enforce those Sections of Act 13 which we 
have found invalid and, in this respect, their application or 
enforcement is also enjoined.” 
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Next steps in this case:  
Supreme Court 

 Petition for Reargument filed January 2, 2014 

 1. Factual foundation for conclusions in opinion not properly 
developed. 

 2. Supreme Court improperly enjoined several parts of Act 13. 

  Answer filed January 15, 2014.   
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Next steps in this case—
Commonwealth Court 

 Issues that were remanded for decision on merits: 

 Dr. Khan’s claim 

 Special legislation claim 

 Eminent domain claim 

 Commonwealth Court was also directed to consider 
whether any remaining provisions of Act 13, to the extent 
they are valid, are severable. 
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Future of Article I, Section 27 

 Most obviously: this decision does not constitute binding 
precedent on Article I, Section 27. 

 Binding precedent here is affirmation of Commonwealth Court 
decision on substantive due process. 

 But: 
 For the first time, Supreme Court used Article I, Section 27 to hold a 

statute unconstitutional .   

 Justice Baer did not disagree substantively with plurality opinion; 
he simply said substantive due process was better developed and 
narrower basis for decision in this case. 

 Plurality opinion forces us to look again at Article I, Section 27 as if 
for the first time.   

 Consequences of this opinion are likely to be felt for a long time.     
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And: plurality and concurring 
opinions are similar in many ways 

 Both recognize that "some properties and communities will 
carry much heavier environmental and habitability burdens 
than others" from Marcellus Shale development (Plurality at 
125-26, concurring opinion at 18).   

 For these four justices, the question is not about whether 
there  are benefits in Marcellus Shale development; they all  
understand that.   

 The problem is that Act 13 unconstitutionally reduces 
governmental authority to protect individuals and 
communities from unnecessary harm from Marcellus Shale 
development .    
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Future constitutional challenges to a 
statute under Article I, Section 27 

 Likely to be based on text of amendment, rather than Payne v. 
Kassab test.   

 Does  the Payne v. Kassab test look like an appropriate test for 
challenging the constitutionality of a statute? 
 (1) Was there compliance with all applicable statutes and 

regulations relevant to the protection of the Commonwealth's 
public natural resources?  

 (2) Does the record demonstrate a reasonable effort to reduce the 
environmental incursion to a minimum?  

 (3) Does the environmental harm which will result from the 
challenged decision or action so clearly outweigh the benefits to be 
derived therefrom that to proceed further would be an abuse of 
discretion?  
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Next case challenging 
constitutionality of statute? 

 Pennsylvania Environmental Defense Fund v. 
Commonwealth  (Commonwealth Court, No. 228 M.D. 
1012) 

 Among other things, petitioner  challenges legislative 
transfer of money from Oil and Gas Lease Fund, which 
would otherwise be appropriated to DCNR, to general 
fund.   Petitioner claims violation of Article I, Section 27.   
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Future of Payne v. Kassab test 

 “[W]hile the Payne test may have answered a call for guidance on 
substantive standards in this area of law and may be relatively easy to 
apply, the test poses difficulties both obvious and critical. “ 

 “First, the Payne test describes the Commonwealth’s obligations -- 
both as trustee and under the first clause of Section 27 -- in much 
narrower terms than the constitutional provision.”  

 “Second, the test assumes that the availability of judicial relief 
premised upon Section 27 is contingent upon and constrained by 
legislative action.”  

 [F]inally, the Commonwealth Court’s Payne decision and its progeny 
have the effect of minimizing the constitutional duties of executive 
agencies and the judicial branch, and circumscribing the abilities of 
these entities to carry out their constitutional duties independent of 
legislative control.”  
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Limitation of Payne 

 “Because of these critical difficulties, we conclude that the 
non-textual Article I, Section 27 test established in Payne 
and its progeny is inappropriate to determine matters 
outside the narrowest category of cases, i.e., those cases 
in which a challenge is premised simply upon an alleged 
failure to comply with statutory standards enacted to 
advance Section 27 interests. “ 
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Looking ahead 

 Future course of Article I, Section 27 is almost certainly 
going to be quite different because of this case. 

 

 Questions?   
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